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IN NEW JERSEY 


Carteret Savings and Loan Association provides 
a safe and profitable ‘twvestment for trust funds 
in New Jersey. Why not investigate this offer of 
a sound investment and attractive dividend! 





@ CURRENT RATE OF DIVIDEND 3% 





e ACCOUNTS INSURED UP TO $5,000 





e ASSETS OVER 10 MILLION DOLLARS 





e 14,000 MEMBERS 
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cts and more effectively dis-|if you and the conferee get to-| there are enough trips there 
cuss the law across the table |settier is that the taxpayer signs] anyway, especially in these times. 
than you can on paper. Form 870 which waives the re-|It has, of course, affected ma- 
; pa} 
One thing I should have men- |strictians against the making of|terially the practice of the tax 
tioned was that the protes ust | the assessment and permits the|lawyers in Washington, because 
tm | } 
be signed by the taxpaver and|immediate assessment of the|what previously had to be done 
ned by le taxpayer anc : 
iim. The attorney | t@X- ~*~ there is now scattered through- 
he protest musi Afte1 that form hes been | out the ten divisions of the 
tatement that he |signed, it is not—at least in our| Technical Staff. One such di- 
rep the protest, or|district—necessary to wait for] V1s10n 1s set up in Kansas Cit} 
it he k of his own know-|any further ‘Action on the part| Which includes your area here 
ledge that the facts stateq|of the Treasury Department be-|Another is set up In Chicago, 
the re true. or that he does | fore paying the tax. We find out| Which in cludes our Minnesota 
know whether the facts are | ‘rom Une office of the internal] area. There are eight others in 
rue ot. In other words. they |Tevenue agent in charge exactly} Principal cities throughout the 
have bee iwplied to him by| What the amount of the re-| country. 
he xpavel ‘omputed tax is, together with Each of those divisions has a 
As I paid efor he fee a he interest on it, and send the} head and each has a counsel. In 
ss ree “ ; money to the collector with aladdition to the divisions, there 
emeé stateme} nust also 
mpa the protest |}proper reference to the pend-jare branches of thos’ ‘divisions. 
Al Jidije La pr -SL. 
‘ ency of the proceeding fore s 1 have a branct 
When it comes to presenting y t } eeding before|I understand you have a branch 
ce the office of the internal revenue] here of the Kansay City di- 
case to the conteree on your a : = i 
; . th agent in charge. You are going|visional office. You have your 
otes VOU May do lt ln elther 
pr to pay the tax anyway, and if|adviser, and you have the at- 
( several way The proceed-|.. ; ‘ ; : ; 
y you pay it now you have the|torney whose responsibility is to 
S are very informal Ou sit : ; ' 
; : id : ; “ladvantage of saving your client|the Chief Counsel of the Bureau 
cross the table and discuss the ]|,, if 
h 1 air the interest that would be run-|of Internal Revenue in Wash- 
roblems with him, always in : 
as ’ ‘ mwas oe Si ning on it ington. 
ndly tashion, of cours al fw ‘ ; 
oe ‘ f course, and If you cannot agree with the If vou cannot agree with the 
t onvince him of the cor- | onferee. your next step is tc : 
' t itl... , your next step 1S tOlconferee, you ask that the 
rectness your position f . : é : 
, cys} on. ask for a conference before the| matter be referred to the Tech- 
ere are facts to be presented, Technic taf Wha Tan a ; a ae 
cartivatal Technical Staff. The Technical} nical staff. Then you may have 
i+ « ttar f t > pr stipe " . : is P ~ 5 
| ; ve er, fF It be practicable | Staff is an old institution within | another conference without any 
|}under the circumstances, to pre- “eau ‘-esen ; ° 
en heat the bureau, but in its present] further petition or protest or 
,;pare them in an affidavit for for ‘ x > , “ine - : 
} . - ATTIC rim }form it has existed only during |any written request. The adviser 
and submit them at your con-|the p; jo - te rear t 
ee sil Sie ; i-|the past eight or ten years. It|is the man with whom you have 
ference, so that ey may be in Jarose > decentralization : 
} e, So that they may be 1 /arose out of the decentralization, | the conference in a branch office 
the files the offi ‘or refer- or > “ese ‘ inistra- mn . . 
1e files of the office for refer-|}under the present administra-|of the Technical Staff. Counsel 
ence as the proceeding goes|tion, of the Bureau of Internal] for the Technical Staff does not 
along. Revenue of a good deal of the/<jt jn on these conferences 
At other times, it is necessary | @ctivities of the bureau with] ysually, unless he is especially 
to submit copies of documents, | "espect to contested taxes. I Say] requested to do that. 
such as a will or a trust instru- ten years, but perhaps sacha i You are permitted to re-argue 
ment, if it be in a state tax case, |S!* OF seven years. lall the points that you argued 
yo . ‘ . sera c . 
or a trust agreement or a con-| Prior to that time, there w - before the conferee, but you are 
acon — emai , ‘ 1 ace where a taxpayer c ; 
act, or innumerable other doc- ¥ ) pla het . gt gee not expected to take before the 
lave a review ¢ ¢ ecision of}, : x . 
uments in an income tax case. | °°" . 2 ee Technical Staff anything that 
d ; the conferee in the office of the}. : : 
I have found it very helpful, | was not presented to the con- 


ternal revenue agent in charge 
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both to the « eree and to the ¢ |feree. I do not know and do not 
}except in Washington. I rather} rag ee ee ‘ 
a ver’s counsel. to have pres- : ! speak from experience in this 
. . regret the decentralization for | eae 
}ent the taxpayer, if he is familiar ; . j because I don’t happen to have 
hts , | one reason ; I don’t get to Wash- ae ys 
1 the +t nve ec i orc r | - : 
1 ) Ae ington as often as I used to, but} ‘(Continued on page col. i 
[ ere may bea ill and free . ie. ae ea 
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4 et : up to date. Our long-existing policy of helpful 
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tap competent and cooperative service in 
ibe overlooked examining, insuring and closing titles. 
I ] e toge e! n he 
conferee. that of course end Largest and most complete title 
|ma er, except tl ! plant in New Jersey 
| the tax. There may be - 
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THURSDAY, AUGUST 26, 1943 
THE TREATY MAKING POWER 
Lawyers should be roused to remonstrance at the talk emanat 
ing from both partie Washington, lookir é he 


constitutional requirements for Senate ratificatio1 treaties The 


taik deals 
habilitation Conventio: but it looks beyond to the pe 


treaty concludi th var, W h b le 
quirement of our constitutio: iv be bargai ) 
wayward up i I Se 
The constitu P 1 
t advit ind f Se ke 
i »-tn I h St € : 
eta! Hi ) State S ' 
bi i I ) t re 
eed » I ‘ € a i ( 
by a mapori t ( D ‘ 


constitute a 


Broadly speakin i treaty is a 


nations. Devlin Treaty Power Sec. 2. But 

it does not comprehend compacts of lesser di 

a postal convention, a commercial 1 ) te 
under authority of a tariff act, an agreem«e 


the U.S., a protocol (that is an arrangemé re i 
convention or treaty’ and a tempora arr f ) 
vivendi. Such compacts as the ie withi he ex itive 
exclusive competence and hence require no dispos by the 
Senate. B. Altman & Co. v. United States, 224 U. S. 583; U.S 


U.S. v. Pink, 315 U. S. 203 
little remarked upon, between the 


in respect of its external affairs 


selmont, 301 U 
There distinction 
powers of the federal 


S. 324; 


iS a too 


government 


and those in respect of its internal affairs. The former, such as 
the powers to declare war, to wage war abroad, to make treaties 
and to maintain diplomatic relations, being inherent he very 


concept of netionality, fell plenarily to the federal gov 
its formation independent of affirmative grants of the 
and sub except limited the con 
plenarily lodged with the president as the sole organ of the govern- 
ment authorized egards. On the other hand 
as to internai affairs federal powers, it has been broadly and 
familiarly opined inherent but umer- 
ated in the constit and proper 
the enumerated powers. U 


silentio, as by 


to act for it in those r 


the 


ire to tl 


confined to 
the 


nose en 


hot 


ition those to effectuation of 


S. v 
299 U. S. 304, an opinion by Justice Sutherland in 1936 


The concern here is little with the Convention mentioned, the 
details of which are not in the reports. It may perhaps be an 
arrangement preliminary to a final post-war treaty arrange- 
ment now to be submitted for Congressional ratification either 


siderations or because it 
the internal affairs of the United States. The concern here is with 
the final treaty. Reports contemplating the ratification of 
such a treaty by a majority of both houses of Congress are plainly 
not to be countenanced 


because of political con deals as well with 


peace 
be 


Should then the constitution amended so as to pe 








treaties thus to be ratified? As presently envisaged by t mos 
us, the final peace treaty will consti a delegation to a world 
state of a no unsubstantial measure of our sovereignty. There 
many who would fear an amendment entrusting such matters to 


Indeed was not the 
to be looked for 


but a majority of the Congress 
over the loss of sovereignty 


apprehension 
perhaps at the end 
oi an unsuccessful war) probably the very reason for demanding 
a two-thirds vote of the Senate? For our 


part we favor such an 


amendment. The evil which a few Senators might by the ese! 
constitutional provision do the nation was all too clear fore- 
shadowed by the action taken—whether you agree with it not 
with regard to the Treaty of Versailles. Now, with the approach t 
the matter that has been initiated by Senator Vandenberg and 
other Republicans, such an amendment offers some prospect of 


passage. A.Cc.C 


Curtiss-Wright Export Corporation, | ' 


i 
| 
| 








. Voice of the Bar‘ 


COMMENT AND CRITICISM 
INVITED 
| Dear Editor 


| A hurried note to tell you 





the 


id 


+ 


| I thoroughly enjoy your edi- 
torials in the N. J. Law Journal 


| Though I confess to having dis- 


agreed with the tl hts ex- 


yOIIC 
10uUg 


pressed in some of them, I ad- 
mire both your manner of 


and the 


your ide 


| 
| 
| 
expression provocative 


nature ol! as 


In the matter of disagree- 
ment recent 
that I is the 
the July 29th issue, sub. nom 


| 
| the 
| ‘The President’s War Powers.” I 


most 


seen one in 


have 


agree that the _ constitutional 
provisions should not be limited 
intentions” 
constitu- 


to “the historical 
the framers 
tional provision 
ed if such a construction hinders 


as no 


the achievement and for the| 
| solution of what Holmes termed 
|} ““‘the felt necessities’ of the 
| times 
But I disagree with the »l- 
)\ Sa 
To st exe! SE ) 
e War Po the militar 
edie ? € mo 
[ Kea es deed 
Pre 
I 
y e* 
{ 
P 
a erel a 
rde 
iD ess ed ip 
é h bie vided the 
biectors are slators and rt 
dges. If it is a judge to whom 
he matter is presented, inquiry 
should be limited solely to the 
questilo I the power to act 
though, in the first instance, I 
am as yet unprepared to say 


review has 


judicial 
place in the wa 
Nor can 


our form 


r picture 
ith 
government 


allowing the Presi- 


you that 
will be 


I agree w 
ol 


imperiled by 


| 
dent to “by-pass” or “supersede | 
Congress—if Congress fails to| 
act or if, in his opinion, it acts} 
to the hindrance of the war] 
effort. If a recess of Congress | 
‘ ‘ | 


or the duration is necessary to 








win the war—even so much as] 
one week sooner I won't object 
I'm interested mainly in what 
comes after the war—not 





accepted way oO! Iille 





much our 
s disturbed during the conduct 
yf the war 

In short, I think hat t 
Executive he € icts. acts 
thoug! reasonab and 
he erests of victory. I do 
chat hare is istificatio 
assuming tha those i 
White House, with lips drooling 
uo nei! hands Vitn qgeilen) 
vneneve thelr powell e€ssl- 
a s increased by some act 
induced by the requirement that 
the war be won 

But I ramble—and rather in- 
articulately at that 


What 
that I 


I started out to say wa 
e ed 


y . *} , , ey 
appreciate your Nn 


torials and anticipate those tc 
yme in the future 


Cordially 
Clark C 


Vogel 


editorial | 


or | 


should be limit- 


Orders Release of Men 
Inducted In Violation 
Of Regulation 





Baitimore ‘CCNS) — 
from military service of two men 
found to have been inducted 
{contrary to regulations was 
lordered in an opinion handed 
down by Federal Judge W. Calvin 
Chesnut. 

Judge Chesnut found that the 
men at the time they 
called to fill the July quota of a 
|local board were married and 
lliving with their wives and by 
; the regulation then in effect 

not subject tc f 


two were 


i'they were call if 
|} there was a sufficient number of 
volunteers and single men sub- 
ject draft to make up the 
|}quota. And whereas the call was 
| for 22 white men, the court 
found there were at least 25 men 
available. 

Judge Chesnut made it clear 
| that his decision referred only to 
ithe two men in question and not 


| 
' 
| to 


to married men generally ana 
that the released would be 
subject to later under an 


two 


call 


reguiation 


appropriate 
The government had argued 


hat these two men could not 
be heard to compla since the 

[ id vet Nn | d rig ‘ 

4 id had been give two- 








erea n € 1 Apr S 
B d 
d f | d 
T ed 
S a idu a 
end é the idu 
yut for e benel yf the ib] 
Wilfred T. McQuaid represented 
the ductee In re Bay nd 
Bevans 
Dear Editor 
With reference to your edi- 
torial in last Thursday's Law 


Journal, consider this a 


complaint 
The Hudson County Bar Asso- 


clation, in conjunction with the 


piease 


| Jersey City Free Public Library, 


last year opened its law 
Journal Square, the address 
being 930 Bergen Ave., Jersey | 
City, N. J. As the then chairman | 
of the library committee, I have} 
a paternal that in 
I am still active as the} 
Judge 


~ ilit+ — *. 
muliltary ser 


library ! 
| 


at 


interest in - | 


stitution 
chairman 
Eggers, now in the 


Hence this letter 


pro term, vice 


Eng- 


* library does have the 





lish reports, right down to the 
last pamphlet which has made 
a successful crossing I the 


Release | 


‘| “With 


State Board of Tay 


Appeals 


(Continued from page 





$25.00, is not 
provisions 


I 
late charter 


| 


Petitioner 
charter specifi 

to acquire by purchases 
} and to hold, use, 
| otherwise turn into 


tat yr 


real estate or 
|}addition its 
Pera 
| these 





provisions: 
| 


a vlew 


| ing 


an 
indirectly, its obiects 
poses, any 
Corporation may, in 
cretion the Direct 
time to time carry 
other lawful busines 


or 


of 


extent 
unlawful.” 
The 
entire reco 
Board to 


chiefly engaged in 





| able 


| tive 


S poration i 
and leasing of Ne 
re state. This Boa 
Itlil is or 
de f disc es 





t J 
$5 
j t t vec 
Ne Jers ‘ 
S ead I} é ne 
d S S r ex 
ifan mises tne St 
} r eU tine | 
t yner discor 
DNusiness a PE 
the same be located, a1 
all of its buildings, 
h “Alltr ho ; } + 3 + 
hardly be said that it h 


business or € 





franchises altogether w 
meaning of any taxin 


those phras 
other properties were 
able New Jer 
estate, petitioner migh 
a venture of great pri 
stockholders. The argur 
petitioner is already 
taxes on its real estate 
this additional tax is 


might Nave some 


Sill 


-Aantainin 
contalning 


as its 


force with the legislativ 
the 

Board is 
policy 
fixed 


government, 
administerin 
ch has 


¢ 
Ol 


whi 


aii 


been 











rotin ictanc . ineer 
Li0 distance, aA sincere 

ind co sit 
spec i yur 
ws? 





o 


this quote 


Yt otherwise have 
sovereignty. While 
foreign corporation 
powers and rights ir 


2. 


these creatures of an 
any immunity from 
nor can it be read to 


ihe assessments are 


| affirmed. 


of it 
ifically a 


sell, d 


to tl! 
and developmen: 
' roperties of the Cor 
to effectuate, di 


of tl 


facturing or otherwis¢ 
and in any ma 
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1e 

a rea 

€ Oo 

diffcrer 

atigm py the T 


ree W 
e q — nt 
his repor 
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Im page 


not s 


to t! 
pment 
e Cor 
te, di 
iects 
of tl 
y, in 
direct 
carry 
sines 
erwiss 
ly ma 


sclose 


found 





or € 
1er W 
faxins 
ohras 
vere 
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migh 
t prc 
argun 
‘eady 
state 
a is 
some 
slativ 
ant, 
erin 


has 





















j. L. J. Index Page 301 


Resistance Procedure 


xperience, but I would 
hat the Technical Staft 
‘ather liberal in per- 
1 to present 
the conferee 
hnical 


reasonable 


1e internal revenue 
narge is this. When 
with the internal 
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ued from page 3) 





whatever 
had, whether 
in detail pre- 
not. 
going 
try 
and what- 
action in 
of settlement, rea- 
will permit. 


you 
all or 
or 
he purpose 
Staff 


o! 
is to 


re thir 


12 


rence between a de- 
e Technical Staff and 


nt in charge, he sub- 
ort to the Washing- 
In nearly all cases 
is accepted. If it is 


nal revenue agent in charge and 
discussed the matter with the 
conferee without agreement. 
Then we have gone to the 
Technical Staff and discussed 
the protest there without agree- 
ment. What shall we do next? 
The answer to that really 
depends on_ several consider- 
| ations. 

One consideration is, does the 
taxpayer want to pay the tax 
W so as to save the interest, 
or doesn’t he have the cash to 
pay it now, or is he willing, in 
view of his situation, to pay the 
interest on any tax that might 
finally be found against him? 

Here is another consideration. 
Is it better to have the question 
decided by the Tax Court, which 
was the Board of Tax Appeals 
until last fall, or by the Court 
of Claims, or by the regular fed- 
eral courts, that is, the district 
court and the Circuit Court of 


n 










































that the taxpayer wired the Tax 
Court by telegram which reach- 
ed the court on the iast day, 
saying that this was notice that 
he was going to file a petition, 
and that wire was held insuffi- 
cient. One taxpayer, however, 
who included in his telegram 
the date of the ninety-day 
letter, gave the symbols, statea 
the amount of the tax and the 
grounds for appeal all by wire 
which reached the Tax Court 
within the ninety-day period 
was held to have perfected his 
appeal. I don’t think I would 
take that chance if I were you. 
I would rather see that the 
petition written in the prope. 
form was filed there well in 
advance, and when I say “well 
in advance,” I mean well in 
advance 

I was involved in a matter 
two or three years ago, not in 
the proceeding itself, but I was 





quired to file an answer to the 
appeal petition and is supposed 
to set out the facts. There was 
complaint some years ago that 
the commissioner’s answer too 
often consisted of just a gen- 
eral denial. That may have been 
true; if it was, the reason for it 
was undoubtedly that the num- 
ber of appeals was so vast that 
it was utterly impossible for the 
attorney to whom a group of 
appeals was assigned to ascer- 
tain in time for his answer all 
the facts in the case. He there- 
fore took the safer course and 
entered a general denial. 

The commissioner may, how- 
ever, in his answer assert a 
deficiency in addition to the one 
appealed from, and in_ that 
event he must set forth the facts 
upon which that deficiency was 
based. 


I should have said that an 


appeal to the court from the 
determination of the commis- 
sioner places the burden of 
proof on the taxpayer. Where 


the commissioner asserts an ad- 
ditional deficiency, the burden 
is upon him to prove the facts 
to support that additional de- 
ficiency. Likewise, where a stat- 
ute of limitation has run, and 
the commissioner asserts his 
right to impose a tax by reason 
of fraud, let us say, the burden 





ber of the Board of Tax Appeals 
to hear cases that are pending 
on the calendar for that area. 
The primary consideration for 
fixing the place of trial is the 
convenience and the saving of 
expense to the taxpayer. That is 
faithfully carried out by the 
Tax Court, even though the 
commissioner may ask that the 


trial be held elsewhere —in 
Washington for instance—al- 
though he rarely ever does. I 
do not know of any case in 


which the 
a hearing 


taxpayer’s request for 
in his home district 


has not been granted by the 
Board of Tax Appeals, or the 
Tax Court. 


After the case is set for trial, 
let us say in Omaha or St. Paul, 
it is then referred to the local 


office of the Technical Staff for 
preparation and for trial. Some- 
times the counsel for the Tech- 


nical Staff will call up the 
attorney for the taxpayer and 
suggest that he come over and 


talk this thing over and see if 
they can’t get together on it. 
Or the process might be in re- 
verse. The attorney for the tax- 
payer might call the counsel for 
the Technical Staff. Those two 
get together. Now you are deal- 
ing with a lawyer. Heretofore 
you have been dealing with the 
revenue agent and the conferee 
and the Technical Staff adviser, 





is upon the commissioner to 
plead and prove the fraud. 
Those are the exceptions to the 


determination. 


| 
: : | 
prima facie validity of the com-| 
missioner’s 





A reply is required on the part 
of the petitioner only if the} 
commissioner’s answer contains | 
new matter, such as ad- 
ditional deficiency or matter re- 
to the ding and proof, 


an 


lating ples 








of fraud 

When the case is filed and} 
| thus comes to issue, it is put on 
the calendar. The taxpayer may, 
when he sends in his answer 
and almost invariably does, at 
least if he lives away from 
Washington—request that the 
case be placed on the calendar 
for hearing within his home 
district. If no such request is} 
made, the case is put on for 
hearing on the calendar at 
Washington. 


The Board of Tax Appeals is 
divided into divisions, one mem- 
ber constituting each division, 
and these divisions hold hear- 
ings, or trials, in various cities 
of the country. Practically all of 
the large cities are visited at 
least once each year by a mem- 
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ed, the Washington} Appeals? trying to collect from the tax- 
s Office, usually with-| In many cases, at least out in| payer the attorney’s fees for the 
of one or two or|this country, counsel and client] attorney who was involved. A 
hs, will report back} seem to prefer the first course; | ninety-day letter had been sent 
ernal revenue agent] that is, to pay the tax and file] out which proposed a tax of 
hink should be done.} a claim for refund, which inci-|a huge amount, something in 
if the report of the| dentally gives you one more]excess of one million dollars. 
lisapproved in Wash- | hearing before the bureau. If| The attorney let time go by, 
1 find out about it j the claim is denied, then you|and about one week before the 
er hand, when it is|can bring suit in the district|ninety-day period expired he 
ved you never hear|court of the taxpayer’s district got his petition for an appeal 
re from it. At least You may, under the same] prepared, had it signed by the 
1 the experience circumstances, bring suit in the | taxpayer, and mailed it to the 
What we do t Court of Claims in Washington,| Board of Tax Appeals with the 
After three ( s} but we in the “sticks” don’t} ten-dollar filing fee. The peti- 
e pl ed resol o that because it is woo ) vent in the mails by the 
ha f f ay, and if ar estimo way of Pittsburgh and reached 
nas bee € ed be ke 1s be re | Pi yurel ist at the time oi 
) < ¢ ik¢é examine! ho re- € od, five or six ars a 0, | 
somethin 2 ris-| p nd recommends » the id the petition did no et to | 
and é C yf id so c he | rd in time. The taxpa 
a een | so forth, It is much m re simple re st his right of appeal] 
than f ») bri the » the board, and as the matter | 
conferee rict court « od the the only thir he 
g re nd have the/could d s to pay the tax,| 
Q Tice acts a determinec s milli yn plu nd sue for a 
en take | her refund 
have way e-| Ill gointo the matter of claims; The Treasury Department was 
g satisfied n|for refunds and suits thereon a]oo99q enough after much dis- 
eree has done é tle later. I'll turn now to th6|eyssion and persuasion, with 
here is no \ other alternative, that of going] which I had nothing to do, to 
em up and cal to the Tax Court. After you have | reopen the case and assess an 
a report that we/indicated your unwillingness tol, additional deficiency, which gave 
d as it is. The best|}abide by the determination O!/the taxpayer the opportunity 
is just to let the|the internal revenue agent in| then to get his appeal petition 
lat isn’t a matter of|charge and the Technical Staff,| fled in time and get the matter 
but it is a practical} there will then be sent out by] pefore the Tax Court. It finally 
has grown up in| the office of the internal revenue| was settled for a very sub- 
and it has worked| agent in charge the so-called stantial sum. but at that a great 
ll because we have| “ninety-day letter,” which is a] dea] less than the million plus 
had a report dis-|formal notification of assess-|that the original tax represent- 
ter we have billed} ment. If no action be taken by|eq. Therefore, my advice is that 
the taxpayer, then the assess-|you bear in mind that the Tax 
from the Technica} m ent is finally levied. However,| Court is without jurisdiction to 
ther thing. When | if the taxpayer chooses not tO! extend the time for appeal and 
an agreement with] pay the tax, he may within that|pe sure to get your petition 
1 Staff, that agree-| period file a petition with the|qown there in ample time. 
reviewed by the | Tax Court for a redetermination The petition may include not 
fice for the pur-| of the tax, generally called the only an appeal from the deter- 
ving or disapprov-| appeal. I suppose that when | jnination by the commissioner 
lement made with | they made the Board of Tax! of the additional tax, but may| 
Staff is as effec-| Appeals into a court, they should | claim a refund of the tax al-| 
as was the settle- | have called it an appeal rather] ready paid for the particular| 
ith the Washington | than a redetermination. | year, this being income tax. The | 
bureau before the} That appeal, by the way, may | poy Court may, if it finds the | 
n occurred. Of|be taken without giving bond, | wiaim has proper basis, find that | 
is the purpose Of] although I think it is well to » refund should be paid. It may | 
zation, to give the| point out here that if one ap-| ..4ain the defi vibsoos that 
earing before an|peals from the Tax Court to the proposed by the commissioner. 
al authority t Court of Appeals, a bond It mav also allow the refund 
the Washingt must be given or the collector|1: may reject the deficiency that 
might th t s free to collect the tax during the commissioner has proposed 
ff as wro! e pendency of the appeal and mav allow the refund or 
ain settlement, it has also been mimeo-|,.. reiect the refund. It free 
rtake to upset it and distributed 4/4, ot with respect to it. There 
se the Technical form of petition on ap- must, however, be a deficiency 
that it considers the Tax Court. It is *) appeal before the Tax Court be- 
‘ong, but that is simple form, not MUCH! ¢.. the court can consider any 
ice of the staff from a pleading in | question of refund. 
Of course. if there! court, although perhaps a little! The commissioner is then re-| 
id. collusion, false} more simple. I don’t know that| 
or anything of j it calls for any discussio It | Senenin eth Ct. & Uinteden 
at’s a different} contains pretty much the same} JUDGMENT SEARCHING 
rdinarily a settle-| thing as does the protest. AND ABSTRACTING 
ith the Technical | By the way, the Tax Court has ALL TRENTON SERVICES 
no jurisdiction to extend the W. Coe McKeeby 
se we have gone|time for taking an appeal. It|] 24 Beanford Place, Newark, N. J. 
ffice of the inter-|has happened in a few cases Fel. MArket S-4058 
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a Resistance Procedure | lyou actually go to trial before | viewed upon petition for certi-| testing in the name of the tax- BANKRUPTCIES 
— j}the court or general court |orari by the Supreme Court’ payer against all these stream- 
ied from page 5) | I might add one more oppor-! within ninety days after the lining, modernistic ideas Which} yipporr smoke shop. 1 wee: 
tunity. When a field audit is/decision of the Circuit Court of} we said Weprived the taxpayers} 33'S Dein 4s, ? GET'S 
: case through from being made of the taxpayer’s} Appeals. |of the rights that they had andj anevz, ! Nicholas (ruck D 1110 
. g g and ma notjreturn, the taxpayer nearly al- The other route that the tax-| didn't help the government at 50342295 ee "Woelans ; 
uch about the tac ays revenue} payer may choose is to pay the| all, a se eee eee eee eae 
ee the Tech alj agent the tax-|tax and file a claim for refund.| At any rate, we still have tne "ete ‘Ave. % ‘M ne th, 82-008 
r th hom you) payer engaged | That may have the disadvantage | time-honored system, one that} S16. ; * 
is discussed SUC with rev-|of requiring the payment of a|has worked very well, but yet} *''''}j,,! ae 5 natal 
9 be somewhat of a/enue < lany times,| considerable sum of money b | one that, of course, can be im-| %):' seat 
e to you, but you;and undoubtedly you have too.|the taxpayer when it isn’t con-| proved and is being improved.| corriirs. 1 3 Seymour 
ke your choice—I’m/|I think we can save our clients} venient to do so. It would also | For example, take the decen- pao s200: | R ani gree : 
3 procedure nov a good deal of expense, a good| have the di sadva intage of losing | tralization idea. That’s a great], a pont i ota 1 Piumt Contractor) 
settle with a con-|deal of interest, and a good deal| the benefit of a line of decisions s| improvement. I think the system Set fe 9 pee Bg Ot 
he Technical Staff|of annoyance if we undertake} by the Tax Court in similar} has worked well for many years,} “lr. Forman & FL; 81 
re the appeal goes|earnestly and seriously to con-| cases. and with gradual improvements | ha) Saath vol lane sa eto Fe 
T Cou on the one] fer with the revenue agent be-| In deciding the strateey of| from time to time itcan be made, {yh).*y;""" * COE. ke 
hether to wait until} fore he has made up his mind | whether to take the Tax-Court|t® serve the revenue collecting HIMNLEIN, Verne (Carpenter! Greenwood 
ets into the hands] finally as to what he ought to| route or the claim-for-refund|PUrPoses of the government very U3 4 anes szsi! Iter Grimshaw 
ney who is actually | do in his report. We should give | route, it is important to see adequately and at the same time] jxayexox. in 08 “ ies = 7H) Ave. A 
a him the facts and convince him| what the Tax Court has, in its|8ive fair protection to the rights] jf" vjuvhaw. "Soe S Lieberman: s-16 
tt_e it with him ) of the correctness of the return; | previous adjudications, said|0f the taxpayer and preserve tO] Isaacson, Pauline (Housewife) 769 Avs 
is, about two-thirds] or, if upon a review of the facts|about cases like the one vou| him recourse to the courts if he} Soo: “Murr, Grimshaw Soin, S. Lieber. 
es put to ‘the Tax! with him, you are not satisfied] have, if there are any such de- chooses to follow that procedurd Pi an Sag eure ae 
lisposed ol Dy settle- | yourself with the correctness of cisions. If there are decisions on Just a word about the claim et eagle Mae pot arentoy i iiab 8768 
e they reach trial | the return, agree with him on|the same point by the Circuit for refund. I don’t know whether] parorraca, Ralph (Defense Worker) 364 
have something that|some reasonable basis for the|Court of Appeals of your client|1! Ought to talk until I get tired 3 A gk 3100-01, Rete. Bebeuck’ 
very direct conflict | payment of some additional tax.|or the district court of your dis-| °F until you get tired. I'll talk Mi H. Bellfatto; 8-16 = 
ry of the law or | If that is done, you don’t get/trict that look favorable to you.|f0r @ few minutes more and] son As ol thal, 862,.004. 1% 
dispute in the agp ny thirty-day letter. You can]it may be to your advantage to | then we’ll go into the discussion. Gro la a as a 
re able to get tO-|sign Form 870 then and have the | t take the Tax-Court route and When a tax has once been . ay Poy A even MD 
me fair basis some-|tax assessed immediately, pay|get the ninety-day letter issued| Pid. whether upon the original] 3° ! Solr, M. Karp 
the line jit, and be done with it. | and take the appeal to the return or upon a deficiency} Maranea, 4 Mit t) 130 So. Bt 
realize by Ow I, therefore, would urge that; Board of Appeals. Not infre-| asserted by the commissioner, a S714 e iisiey, Badhonck he ahs eet 
‘ e outlined Brow PrO-| vou not overlook the opportunity | quently it happens that that is claim for refund of that tax may cee PLACE Homes, 1 eal: ahatads 
ju can go througn,| of conferring with the revenue|the better course to follow. be filed by the taxpayer. The oe eee twa Be e: ae Ket 
easul De pi t' agent during the progress of the| However, it has been my claim is filed with the collector SN 
2 am pie ppo! field audit. I am sure that the|experience that unless there is|—I think the statute says the ee ne aor renee 
— acs ettiement ffice he collector, the office}a line of decisions by the Tax | commissioner, but the regulation ce eee a “ . 
NOTICES sé ‘ rol yf the ernal revenue agent in| Court which vou think ould| Provides that it be filed with] ros) rHAL, WH D 
ma ree nd the office f the| be helpful to you in out par-| the collector, so we file it with tg aa hea - . 
__ | Technical Staff would all wel-| ticular case, the advantage lie the collector. The claim must), 7 : 
AL “NOTIC! ES me the clearing awav of rathe th p the tax and| set forth the tax that is in-| 
eo ey nor mis ers as p ble | filin he claim for refund and| volved e kind of tax, for what} 
é e the ca ets t he po ) 1 ur oO period t was assessed, the ; 
d tte ri; e- t here. by the amount of refund claimed, th : 
( ¢ ! eres e ( )} yu date the tax wa paid nd the 
I Staff f de} } itute } ea rounds on which the 11m ot 
! 1 de! d e. [| refund is made 
I € atte i f ¢ earad ¢ pave It mpo! to ( yut 
r be f e T den ( a jury the clan the ground 
Court. That runs pr wh| The e I recall in hich | may possibly form the basis fo 
A Th ile den ded by!a recove! The claim must be 
ide he 1 P r id is a ate ta ase | filed hin tnree yeal ter th 
be those which wert ( New York. I retul filed or within ee e_"E[E’ 
( equi es it e| the ernm é ind yt the ars alter the ti Vas pald 
e Distr + 1 tax e! ho demanded ¢ il Vhicnevel th ter, No claim 
rj e adop f ino | T) q ¢ isual j- | Ma be flied Iter < wane O oh ge 
( Procedure Rule A I shall t go » deté et 101 ne te Phe a rs NG aeiACRTIOR 
f que ! he | € ( I eve portance O f ou ( 
dmissit é idenes do not} mull dollar n estate tax) rounds adequan ag «2 ~’ NEARBY 
| te arise I think l ed. The decedent was| the fa hat the claim m ) 
eed nee irselve é te and had become|be amendec by add ‘ Spend your vacation where all 
és ; , = ibier he King of Eng yround ifter the tatute yf sports and recreation are within 
a ll h about tl . ; ; - athe ths ; Therefore.|( &5Y reach. 18-hole golf course, 
The member of the Tax Cour and. He had 1 ea auved, We aiaaiaD Shae swimming, tennis, riding. Excel- 
, ' a1 10es t hear} co ! yr ma veal The | the ecu , out of the ground bent food. Relax in the invigorating 
_ ‘a : rzgume He may, and ¢ é in the departme Ss exceeall important | mountain-air. Make reservations 
Sf ¥ file brie After, Wohl e I was do here, and v I sha O ) to detail o: early 
_— . ware . = } the yrocedul O the clain If the 
id the se he prese vel igeilne n 
s de n he presiding; Whe vent back to the dis-|COmmiussionel dow ot act Ol POCONO y - 
ldge the Tax Cou! The} t ourt finally for another|the Claim thin . oe th ee 
Mere udge ma ¢ he : ter I had gone vas|Suit may be brought, despite |} — MANOR 
i se ind there Ss al une ina the wernment de- aye . . 7 e ee ae . HERMAN Y. YEAGER, General Manager 
. > doub i ml d « t the anded A trla anda x yY ts ! 1e€ Co id a POCONO MANOR, PA. 
ness the opini ¢ hich case was stained Co “ age &. col. 3 
} matte me of grea n-}| DY the Supreme Court ) t I 
e, submit the opi or| United States ; re : 
recency conyetend (ar aaget hg com AN APPRAISAL— | 
That y decide different-| have ha oe = Is More Than a “Piece of doa | 
n the judg ho tri¢ ms Siar Any layman can glance ata pr yperty and 
me What decide ; egptcnign paper his guess as to its value. Institut ( 
~ ed d ! er ci a investor e it to themselves and the ents t } 
) ry Tax C ex ¢ the background of the appraisers they ¢ | 
If the th ne ea nan _ wes 
ffect s ilated. tl 1 e I ed State Tel. Lambert 3-3636 MAX EPSTEIN. M.A | 
a at proceedings be und JOSEPH R. LAMBERT APPRAISER - REALTOR 
= ; he Tax Court Ru * REAL caeees - Meapeneee Montauk vous. eT Passaic | 
id ‘ . occas pr ; ; Speier Jersey City Office: 900 Bergen Ave | 
= . — t x V ememnve : 7 Church St., Paterson, N. J. | 
- lied T )1 Pla 
th idelv discussed three 0 ul 
: , S eithe ears ago hicl p rs 
a : de the commissioner or the! posed that the entire bureau 
toumaver may seek a review D process pe Sotriyers abolishing 
7:12-8 the Circuit Court of Appeals of| the jurisdiction ol the courts 
the appropriate circuit by filing pay leaving everything to a| 
his petition and necessary papers| Board of Tax Appeals. We ere | 
vithin ninety days. From there| very exercised about it at the | 
3 on the case goes the same as|time in the Tax Section of the | 
A oax| any other case. American Bar Association, and ST ARE EQUIPPED TO RENDER YOU QUE, EPPICIGRT 
D The decision by the Circuit}I was delegated to write a ons SERVICE OM ALL YOUR PHOTOSTAT REQUIREMSATS 
‘ B « | Court of Appeals may be re-|article in the Bar Journal pro- 
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DIGESTS OF RECENT | conce ned. The,infant is the 


It is finally argued that 


*hild” of the decedent 
OPINIONS | pital 





ida 

(Continued from page 2 error to admit testimony 

y tain witnesse concernin 
of cohabitation. Opportunity for : 
ersat i n Je 


access was manifold. This couple 
Morgan and his wife—had not} !ore hil death regar 





lived together for six years.| paternity of the nborn 
Morgan was privileged by order) -pyj t 
of the Domestic Relations Court] |, . 
of Newark to visit their fou 5 os 
children and he did Mr 
Morgan testified He came t iy rule It C 
see the childre - nee I it M B 
twice every othe! eek M1 
Morgan testified t the 
fact. Each denied that there had : 
been cohabitation be een the . ae 
since their epal I e B I I 
testimony wa ompetent under) pre 
our evidence statute which pro-|B 
vides that “no pet 
excluded a a itne d 
action, proceeall 
civil or criminal nature 
of the follow reaso D ed 
marital relationship I d| TI 
rule of the comm which] yj; d ; I 
prevented a husband f , I 
from be a witne i he | a’ 
tion to which either was a party |" = 
or in which either had an in-| ee ee naga ae 
. . were made by Jord 
terest was modified by Sec. 5 of] |. 
an act concerning evidence (Rev. | orm : Phe 
cerning these declara 
1900, p. 362 and in the re Setar ' eo 
vision of 1937 there is the clear ‘tres ™" — ares 
; LION Ca D¢E l 
est of delimiting of instances; ; 
where husband and wife may |™5?0"s . ' 
: |cause Jorda 
not testify against each other.| 
l this case. I he , 
The court concludes that there] 
was no bar to the admission of ustified at a , 
hi o-called ped ee exct 
this testimony vhich requir ; ' 
It is next said that a post-| qeclaration must hav 
humous, illegitimate child is not} made by a person not } 
within the comprehension of the] gyailabl. at st tift 9) 
statute as a dependent becauss 1ust have bee nade 
not specifically mentioned aS] motam 5. that the 
such. The provisiot f ir stat-| mu ha 
ute (R. S. 34:15-13-G) is as fol-| pnowineg t} e 44 
lows: “The term ‘dependents’| geela: 
shall apply to and include NY! or marriage t he 
and all of the following who are} nedjoree j 
dependent upon the deceased at t] re the 
the time of accident or deat! to be satisfied. 7 é' 
namely, husband, wife, parent whethe! ' 
step-parent children ste} satisfied. By 
children rand-children, child paternity 
in esse, posthumo child, illegi- related 
timate childre brothe! te ’ 
half brotl é ece , 
nephew I est that 
unde ur statute é ! ; ,; 
no bar to recove ! ’ Prof y 
humous child b f It d 
that the child is not an actual] tp, 
dependent. A child en ventre themse 
mere is sup} 
many pul I eces- 
sa 
‘ ‘ 
A ( 
I cea dD 
e} a At 
decede ae 
eSS¢ d f ; 
his po I } | I he 
vas ille mate LiKe diffs nee qd 
ence is ir as f t l S| Jorda , 
kasi aged, . fare much mort de 
should not be receive 
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